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LITIGATION UPDATE
KEY TEFLON CHEMICAL:
CENTER OF LAWSUITS AND DEBATES

P

by Mary Ashby Brown*
INTRODUCTION

erfluorooctanoic acid (“PFOA”) is everywhere – and in
more ways than one would probably think. PFOA is an
essential processing aid in the production of fluoropolymers, or high-density plastics, which are used to create computer chips and aerospace parts as well as everyday consumer products such as paints, food wrappers, stain-resistant furniture, carpets, paper products, weatherproof clothing, and Dupont’s
Teflon® non-stick cookware.1
PFOA is also disturbingly ubiquitous in the blood of the
general population in the United States, and pervasive throughout the environment, even appearing in Arctic animals.2 In February
2006, researchers at Johns Hopkins
University found PFOA present in
the umbilical cord blood of 99 percent of 300 newborn infants.3 The
chemical is bioaccumulative,
meaning it remains in human bodies and in the environment for an
extended period of time.4
Despite its widespread prevalence in the environment and in blood, there is no scientific consensus on how PFOA enters the system, or on its toxicity in
humans. In addition, although it is known that the chemical has
been deliberately released through factory emissions, it is not
clear how consumer products might degrade to release PFOA.5
Studies to understand the chemical, its pathways, and human toxicity are underway, but the production and release of PFOA is currently unregulated by the government.

twenty years.7 The EPA charged DuPont with two violations
of the Toxic Substances Control Act (“TSCA”) section 8(e),
legislation which requires companies to report within fifteen
days any evidence that a chemical may pose a substantial
health risk.8
Most seriously, DuPont withheld information that PFOA
could be transferred from a woman to her fetus via the placenta, the rate of this transfer, and levels of PFOA in newborns and
two-year olds.9 In 1981, DuPont scientists at a West Virginia
Teflon® plant found PFOA in blood samples taken from pregnant Teflon® plant workers as well as in local drinking water.10
In addition, DuPont failed to report
serious birth defects in two infants
who were monitored by company
medical staff.11
The EPA settled its case against
DuPont in December 2005 for $10.25
million in administrative fines, the
largest environmental penalty ever
won by the EPA.12 DuPont pledged
another $6.25 million to environmental programs.13 The company maintains that it did not intentionally withhold information from the
EPA, and thus did not admit legal liability.14

PFOA is …
disturbingly ubiquitous
in the blood of the
general population. . .

THE EPA’S INVESTIGATION OF PFOA

Concern over the prevalence of PFOA in human blood
and in the environment, the lack of understanding concerning
the chemical’s pathways, as well as studies linking PFOA to
cancer in lab animals, prompted the U.S. Environmental
Protection Agency (“EPA”) to begin formal investigation of
the chemical in 2003.6 During the investigation, evidence
released in a separate lawsuit revealed that DuPont – the
largest North American producer of PFOA – failed to report
data to the EPA regarding the presence of the chemical in
human fetal cord blood and local tap water for more than
SPRING 2006

RECENT DEVELOPMENTS BETWEEN THE
EPA AND DUPONT

In January 2006, the EPA launched a landmark voluntary
stewardship program, enlisting DuPont and seven other companies to reduce their emissions of PFOA and its presence in consumer products by 95 percent of year 2000 levels by 2010, and
aiming toward 2015 for its elimination.15 Although DuPont continues to hold that PFOA is non-toxic and undetectable in its
Teflon products when used normally, the company agreed to the
EPA program citing that “the presence of PFOA in people’s
blood raises questions that should be addressed.”16
DuPont’s cooperative response proved timely – only two
days later, after reviewing the EPA’s draft risk assessment of
PFOA, the agency’s Science Advisory Board (“SAB”) deter* Mary Ashby Brown is a JD Candidate, May 2007, at American University,
Washington College of Law.
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mined that the EPA should classify PFOA as a likely carcinogen;
a recommendation that exceeds the EPA’s assessment that there
is only suggestive evidence that PFOA is carcinogenic.17 The
SAB recommended that, in order to provide a more scientifically rigorous risk assessment of PFOA, the EPA should conduct a
heightened investigation of the links between PFOA and liver,
testicular, pancreatic, and breast cancers, as well as the chemical’s effects on the nervous and immune systems.18

CONCLUSION: IS THE REAL DANGER IN TSCA?

Should the public be made to wait for increased information
on PFOA through the EPA’s PFOA
risk analysis, until the chemical,
omnipresent in the environment and
in the bloodstream, is (or is not)
determined to be toxic to humans?
Critics like the Environmental
Working Group (“EWG”) argue
that such a delay is unacceptable,
and that the TSCA is to blame for
this dangerous lag.19 Under TSCA,
the EPA has few options to gain
information on potentially harmful
chemicals other than initiating
largely voluntary consultations with

chemical companies.20 These options render TSCA a largely
toothless statute,21 according to the EWG.
The EPA is, however, moving to add PFOA to the list of
Toxic Release Inventory, which would give the EPA regulatory
authority to track the release of PFOA in the environment by
requiring companies to report emissions of the chemical.22 The
EPA will likely classify PFOA as a persistent, bioaccumulative,
and toxic (“PBT”) chemical, which requires reporting of the
chemical in smaller releases than non-PBT chemicals.23
Nevertheless, the EPA is still a long way away from limiting production and/or banning the
chemical. Currently, only five chemicals out of 80,000 chemicals in
commercial use are regulated by the
government: PCBs, halogenated
chlorofluoroalkanes,
dioxin,
asbestos,
and
hexavelent
chromium.24 For PFOA to take a
place among this list, the EPA will
likely require much more research
on the dangers and toxicity of
PFOA, an effort which is only newly
underway in the year 2006 – more
than 50 years after the chemical was
first produced.

DuPont withheld
information that
PFOA could be
transferred from a
woman to her fetus via
the placenta. . .
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